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United States Court of Appeals for the 

District of Columbia j 

i 

No. 6431. 

Simon Herson, Appellant, 
vs. 

United States of America. 

; i 

— 

: I 

a In the Supreme Court of the District of Columbia. 

No. 6431. 

Criminal. No. 55534. 

United States of America 
vs. 

Simon Herson. 

Notice of Appeal. 

(Name and address of appellant:) Simon Herson, 3640 
Warder Street, N. W. j 

(Name and address of appellant’s attorney:) Harold F. 
Hawken, 416 5th Street, N. W. j 

Offense: Violation of Liquor Tax Act. 

Date of judgment: March 5, 1935. 

Brief description of judgment or sentence: Trial by 
Court without jury; judgment, guilty; sentence two to three 
months. 

Name of prison where now confined, if not on bafl:-. 

I, the above-named appellant, hereby appeal to tlje Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

SIMON HERSON, 

Appellant. 
H. F. HAWKEN, I 
Attorney for Appellant. 

Date, March 5, 1935. j 

1—6431a 




2 


S. HERSON VS. UNITED STATES OF AMERICA. 


Grounds of Appeal. 

Facts set forth in affidavit made in support of search 
warrant, under which defendant’s home was searched, did 
not allege sufficient probable cause for the issuance thereof, 
and the motion to suppress the evidence, timely made, was 
overruled by the trial Court. 

b In the Supreme Court of the District of Columbia. 

Clerk’s Statement of Docket Entries to Accompany Dupli¬ 
cate Notice of Appeal to the Court of Appeals. 

Criminal. No. 55534. 

United States of America 
vs. 

Simon Hf.rson. 


1934. 

Dec. 28—Presentment and indictment filed. 

1935. 

Jan. 4—Arraigned, plea not guilty—3 days, etc. 

Jan. 7—Appearance of Ashley L. Hawken entered. 

Jan. 29—Motion of defendant to suppress evidence, tiled. 

Affidavit filed. 

Feb. 8—Answer to motion to suppress tiled by U. S. 

Attorney. 

Feb. 15—Motion of defendant to suppress evidence ar¬ 

gued and submitted. 

Feb. 27—Motion to suppress evidence overruled. Mem¬ 

orandum tiled, Adkins, J. 

March 4—Defendant waives a jurv trial and elects a trial 

by the Court, U. S. Attorney consenting. 
Judgment of Court, defendant guilty as in¬ 
dicted. Bond for sentence fixed at $*1500.00; 
Recognizance $1500.00 taken with Louis 
Weinstein as suretv. 

March 5—Motion of defendant for a new trial filed. Mo¬ 
tion for a new trial argued and overruled. 
Exception noted. 
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March 5—Sentenced to Washington Asylum and Jail for 

period of two (2) months to tpree (3) 
months, to take effect from and including this 
date. 

March 5—Notice of Appeal filed. Bond on appeal fixed at 

$1500.00; Recognizance on appeal j $1500.00 
taken with Louis Weinstein as surety. 

Date, March 5, 1935. 

Attest: 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAjM, 

Clerk. 

By SAMUEL SILVERMAN, j 

Assistant \ Clerk. 

c Supreme Court of the District of 

Criminal. No. 55534. 

United States 
vs. 

Simon Herson. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Indictment. 

Filed in Open Court Dec. 28, 1934. 

i 

In the Supreme Court of the District of Columbia, I Holding 

a Criminal Term. 

October Term, A. D. 1934. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon th^ir oath, 
do present: 
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S. HERSON VS. UNITED STATES OF AMERICA. 


That one Simon Herson, late of the District of Columbia 
aforesaid, on, to wit, the eleventh day of December, 1934, 
and at and within the District of Columbia aforesaid, un¬ 
lawfully and feloniously did possess a certain quantity of 
distilled spirits, that is to say, sixteen and one-fourth gal¬ 
lons of alcohol, the immediate containers of which distilled 
spirits did not then and there have affixed thereto a stamp 
or stamps denoting the quantity of distilled spirits con¬ 
tained therein and evidencing payment of all Internal Rev¬ 
enue taxes imposed on such spirits; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

HARRY L. UNDERWOOD, 
Assistant Attorney of the United States 
in and for the District of Columbia. 

[Endorsed:] Criminal Xo. 55534. United States vs. 
Simon Herson. Violation of Liquor Taxing Act of 1934. 
A True Bill: Reid S. Baker, Foreman. 

2 Supreme Court of the District of Columbia. 

Friday, January 4, A. D. 1935. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Proctor, presiding. 

*#*#*■** 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney Ashley Hawken, Esquire; and there¬ 
upon the defendant being arraigned upon the indictment 
the reading whereof he specifically waives, pleads not gulity 
thereto, and for trial puts himself upon the country and the 
Attorney of the United States doth the like; whereupon 
the defendant is granted leave within Three (3) days to 
withdraw said plea and demur to, or move to quash the said 
indictment, or otherwise plead as he may be advised. 

Motion to Suppress Evidence. 

Filed January 29, 1935. 

• ***?» # * 

Comes now the defendant in the above entitled cause, 
by his attorney, Ashley L. Hawken, and moves the Court to 
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suppress the evidence seized in the above entitled cause, 
and for reasons therefor says: 

1. That the said evidence, consisting of certain alleged 
alcoholic beverages, was seized without a search warrant 
based upon probable cause and, therefore, in violation of 
this defendant’s Constitutional rights, as set forth in the 
affidavit supporting this motion and hereto attached. 

2. And for other reasons to be urged at the hearing 
hereof. 

ASHLEY L. HAWKEN, 

i 7 

Attorney for Defendant. 

Copv received 1-29-35. 

I. GOLDSTEIN, ! 

Asst. U. S. AMtf. 

3 Affidavit. 

\ 

* * * * « • i • 

District of Columbia, ss: 

\ 

I, Simon Herson, being first duly sworn, on oat[h depose 
and say: that I am the defendant in the above! entitled 
cause; that on the 11th day of December, 1934, at premises 
No. 3040 Water Street, N. W., Police Officers of the Metro¬ 
politan Police Department entered the same and searched 
my home and seized certain alcoholic beverages belonging 
to me; that I was arrested and charged with possession of 
the said alcoholic beverages and the said alcoholic bever¬ 
ages are intended to be used in evidence against me; that, 
to the best of my knowledge and belief, the warrant of 
search, secured by Officer Deyoe, was not based u$on prob¬ 
able cause and was in violation of mv Constitution^ rights. 

' SIMON HEfeSON. 

! ! 

Subscribed and sworn to before me this 29tli day of 
Januarv, 1935. 

[seal.] PRICIE N. EVANS, 

Notary Public, D. C. 

Answer to Motion to Suppress. 

Filed February 8, 1935. 

**«**«• 

Come now the United States by Leslie C. Garnett, United 
States Attorney in and for the District of Columbia, and 
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Irvin Goldstein, his assistant, and for answer to the motion 
to suppress filed herein say: 

1. That the seizure of evidence in the above-entitled 
cause was not unlawful, nor was the same in violation of 
the constitutional rights of the defendant. 

2. And for other reasons to be urged at the liear- 
4 ing of said motion. 

LESLIE C. GARNETT, 

United States Attorney. 

I. GOLDSTEIN, 

Assistant United States Attorney. 

1. As evidence thereof the government offers the at¬ 
tached affidavit of George C. Deyoe. 

LESLIE C. GARNETT, 

United States Attorney. 

I. GOLDSTEIN, 

Assistant United States Attorney. 
District of Columbia, ss: 

I, George C. Deyoe, being first duly sworn, on oath de¬ 
pose and say that I am a member of the Metropolitan Police 
Department and have been for fourteen years. That I 
know the defendant, Simon Ilerson, and have known him 
for nine or ten years and that all during the time I have 
known the defendant he has been engaged in the illegal 
whiskey business. That I know the wife of the defendant, 
Mollie Herson. 

Affiant further says that he is familiar with the Buick 
Coupe automobile, license number D. C. X-1672, 1934, 
owned by the defendant and listed to the defendant’s wife. 
That on, to wit, December 10, 1934, affiant together with 
Officer McEwen, was in the neighborhood of the defend¬ 
ant’s home, that at that time he saw the Buick Couple drive 
into a built-in garage at said premises and saw the doors 
of the garage close; that about ten minutes later the doors 
of the garage were opened and the same automobile, driven 
by Morris Johnson, was backed onto Quebec Street and 
driven east on Quebec Street; affiant followed this car to 
First and E Streets, Northwest where Johnson was asked 
to exhibit his permit to drive. Johnson stated that he had 
none ; he was asked for the key to the back of the car and 
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said that he did not have any. He was arrested for 

5 operating an automobile without a permit and was 
taken to the first precinct where he was searched, 

and the key to the automobile was found in his pochket. The 
automobile was then searched and one five gallon can of 
non-tax paid alcohol was found. 

Affiant further states that said Simon Herson has no 
license to sell alcoholic beverages as required by the Act 
of January 24, 1934; that thereafter affiant procured a 
search warrant issued by a United States Commissioner 
and on December 11, 1934, executed said search warrant at 
premises 3640 Wa/er Street, Northwest, and foui^d therein 
three five gallon cans of alcohol and one five galljon can of 
alcohol about one-fourth full; this alcohol was fjmnd in a 
closet in the second floor front bedroom and did not have 
the necessarv revenue stamps as required by law. 

GEORGE C. DEYOE. 

Subscribed and sworn to before me this Ttji day of 
February, 1934. 

[seal.] ALLEN J. KROU&E, 

Notary Public. 

Supreme Court of the District of Columbia. 

Wednesday, February 27, A. t>. 1935. 

The Court resumes its session pursuant to adjqurnment: 
Mr. Justice Adkins, presiding | 

* » * • * * i * 

Come as well the Attorney of the United States, as the 
defendant herein by his attorneys Messrs. Harold Hawken 
and Ashley Hawken; and thereupon the defendant ’s motion 
to suppress evidence heretofore argued and submitted, is 
by the Court overruled. 

6 Supreme Court of the District of Columbia. 

Monday, March 4, A. ij). 1935. 

The Court resumes its session pursuant to j adjourn¬ 
ment: Mr. Justice Adkins, presiding. 
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Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorneys Messrs. Harold F. Hawken and Ash¬ 
ley Hawken; and thereupon the said defendant, the At¬ 
torney of the United States consenting, elects a trial by 
the Court, which trial proceeds; whereupon it is the judg¬ 
ment of the Court that the said defendant Simon Herson 
is guilty in manner and form as charged in the indict¬ 
ment; whereupon the Court fixes the amount of bail for 
sentence in this case at Fifteen Hundred Dollars; where¬ 
upon the defendant enters into a recognizance in the sum 
of Fifteen Hundred Dollars with Louis Weinstein as 
surety, to appear before this Court from day to day dur¬ 
ing the present and subsequent terms thereof, to hear and 
receive the sentence then and there to be pronounced and 
not to depart the Court without leave. 

Motion for a Neiv Trial. 

Filed March 5, 1935. 

Now comes the defendant in the above entitled cause, by 
his attorneys, Harold F. Hawken and Ashley L. Hawken, 
and moves the Court to grant him a new trial herein for 
the following reasons: 

1. Because the judgment of the Court was contrary to 
the law. 

2. Because the Court erred in overruling the motion to 
suppress the evidence seized by the arresting officers 

and in finding that, as a matter of law, the affidavit 
7 in support of the search warrant issued herein con¬ 
tained facts alleging probable cause. 

3. And for other reasons to be urged at the hearing 
hereof. 

H. F. HAWKEN, 

I ASHLEY L. HAWKEN, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, March 5, A. D. 1935. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Adkins, presiding. 
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Come as well the Attorney of the United States, as 
the defendant in proper person, according to his recog¬ 
nizance and by his attorney Harold Hawkenl Esquire; 
and thereupon the defendant files a motion for a new trial 
in this case; whereupon the defendant’s motion for a new 
trial coming on to be heard, after argument by the counsel, 
is by the Court overruled, to which action of the Court 
the defendant by his attorney prays an exception, which 
is noted; and thereupon it is demanded of the defendant 
what further he has to say why the sentence Of the law 
should not be pronounced against him, and he sajrs nothing 
except as he has already said; whereupon it is considered 
by the Court that for his said offense the said defendant be 
imprisoned in the Washington Asylum and Jail for the 
period of Two (2) months to Three (3) months, to take 
effect from and including this date; whereupon the de¬ 
fendant by his attorney files a notice of appeal in this 
case, and deposits with the Clerk of this Courf the sum 
of Twelve Dollars ($12.00) to cover appellate costs, 
8 which said sum together with a copy of ^aid notice 
of appeal and a copy of the docket entries are for¬ 
warded this day to the Clerk of the United Sta tes Court 
of Appeals for the District of Columbia; whereupon the 
Court fixes the amount of bail on appeal in this case at 
Fifteen Hundred Dollars; whereupon the defendant 
enters into a recognizance in the sum of Fifteer^ Hundred 
Dollars, with Louis Weinstein as surety, to forthwith 
surrender himself to the custody of the Marshal qf the Dis¬ 
trict of Columbia to be dealt with and proceeded against 
according to law in case the judgment appealed from shall 
be affirmed, or the appeal for any cause dismissed, or the 
judgment be reversed and a new trial ordered, and not to 
depart the Court without leave. 

Supreme Court of the District of Columbia. 

Wednesday, March 27, 1935. 

The Court resumes its session pursuant to adjourn¬ 
ment, Mr. Justice Adkins, presiding. 

• # • • # * i * 

l 

Now comes here the defendant by his attorney Harold 
F. Hawken, Esquire, and prays the court to sign and 
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make a part of the record his bill of exceptions taken dur¬ 
ing the trial of the case and filed with the court on the 
27th day of March, A. D. 1935, which is accordingly done. 

9 Assignments of Error. 

Filed March 28, 1935. 

• •••••• 

1. The Court erred in overruling the motion to suppress 
the evidence. 

2. The Court erred in overruling the motion to quash 
the search warrant. 

3. The Court erred in denying the motion to adjudge 
the defendant to be not guiltv. 

i H. F. HAWKEN, 

Attorney for Defendant. 

Service of a copy of the foregoing Assignments of Error 
acknowledged this 2Sth dav of March, 1935. 

i " LESLIE C. GARNETT, 

Attorney for the United States. 

Designation of Record. 

Filed March 28, 1935. 

*•••••* 

The Clerk will please prepare the transcript of record 
on appeal herein and include therein the following: 

1. Indictment. 

2. Plea. 

3. Motion to Suppress. 

4. Answer to motion to suppress. 

5. Memo, overruling motion. 

6. Judgment. 

7. Motion for a new trial. 

8. Sentence; appeal and fixing of bond. 

9. Bill of exceptions. 

10 10. Assignments of error. 

11. This designation. 

1 H. F. HAWKEN, 

, Attorney for Defendant. 
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Service of a copy of the foregoing designation of record 
accepted this 28th day of March, 1935. 

LESLIE C. GARNETT, 
Attorney for the United States. 

Approved: 

JESSE C. ADKINS, j 

Justice . 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 10, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made p^rt of this 
transcript in the case of United States vs. Simoji Herson, 
Criminal No. 55534, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Wash|ngton, in 
said District, this 1st day of April, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By SAMUEL SILVERMAN, 

Assistant Clerk. 

12 In the Supreme Court of the District of Columbia. 


Criminal. No. 55534. 


United States 

v. i 

. 

Simon Herson. 

Bill of Exceptions. 

Be it remembered, that on the 4th day of March, 1935, 
the above entitled cause came on for trial before Mr. Jus- 
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tice Adkins and with the consent of the defendant the trial 
was had before, the court without a Jury, Harold F. Haw- 
ken, Esquire, appeared for the defendant and Irving Gold¬ 
stein, Esquire, appeared for the Government, and the fol¬ 
lowing proceedings were had: 

Thereupon George C. Deyoe, being first duly sworn, tes¬ 
tified that he was a member of the Metropolitan Police 
Department and that on the 10th day of December, 1934, 
he was near premises described as 3640 Warder Street, 
Northwest, which was occupied by Simon Herson, the de¬ 
fendant, as his dwelling house, that he saw a buick coupe 
driven into a built in garage at the said premises and 
the garage doors were closed and a few minutes later 
opened and that the automobile was backed from the 
garage into the street and the lights of the car were out, 
but turned on immediately thereafter, and that he followed 
the automobile from 3640 Warder Street, Northwest, to 
First and E Streets, Northwest, a distance of several miles 
and at that place when the operator of the automobile one 
Maurice Johnson, a colored man, had stopped at a stop sign 
the officer asked, him for his operator’s permit, the driver 
said that he did not have one, the driver was arrested and 
at the x>olice station searched by the officer and with keys 
taken from the driver’s pocket the officer unlocked the rear 
compartment of the automobile and there discovered one 
five gallon container of alcohol, upon which the tax was 
unpaid. 

The officer further testified that he knew Simon Herson 
did not have a license to sell alcoholic beverages and that 
prior to the repeal of the Eighteenth Amendment Simon 
Herson was reputed to have been engaged in bootlegging. 

Officer Deyoe further testified that on the following day, 
December 11th, 1934, that he and Officer William McEwen, 
who had been with him on the dav before when Johnson, 
the colored man, was arrested applied for and was 
13 issued a search warrant for the premises of Simon 
Herson described as 3640 Warder Street, North- 
west, by the United States Commissioner and that Officer 
William McEwen made an affidavit in support of the war¬ 
rant and that he and McEwen armed with the search war¬ 
rant went to premises 3640 Warder Street, Northwest, to 
execute it. 
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i 

Thereupon the following occurred: 

i 

Mr. Hawken: I renew the written motion heretofore 
made before trial to quash this search warrant for the 
reason that probable cause for its issuance was not set- 
forth in the supporting affidavit and that the warrant is 
void and further object to any testimony from this witness 
as to anv evidence disclosed bv the authority of this void 
search warrant. 

The search warrant including the affidavits upo^i which it 
issued is in the following words and figures, to-^it: 

14 Search Warrant. 

United States of America, 

District of Columbia, ss: 

The President of the United States of America, to George 
C. Deyoe, a member of the Metropolitan Policb Depart¬ 
ment of the District of Columbia: 

Whereas, I, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, upon consideration 
of the complaint made by the aforesaid member of the 
Metropolitan Police Department of the District of Colum¬ 
bia, have examined on oath orally the said complainant 
herein and William McEwen a witness, and hafe caused 
them to subscribe to their affidavits in support of the com¬ 
plaint; and 

Whereas the said affiant states on his oath t|iat he is 
positive and the said member of the Metropolitan Police 
Department states on his oath that he does verily believe 
from the statements of said affiant that alcoholic beverages 
are unlawfully manufactured for sale, kept for sate, or sold 
in violation of the provisions of the District of Columbia 
Alcoholic Beverage Control Act, an Act of Congress ap¬ 
proved January 24, 1934, in the premises of oifie Simon 
Herson, said premises being described as 3640 Whrder St., 
N. W., and being within the District of Columbia! and 

Whereas from oral examination under oath and the affi¬ 
davit of the said affiant it appears that he was near said 
premises, on, to wit, December 10, 1934, and saw a Buick 
coupe, license No. DC-X-1672, listed to Molly Herson, pull 
into a built in garage at said premises, and the doors of 
said garage w’ere closed; that ten minutes later, the doors 
of said garage were opened, and the said Buick was backed 
out by one Maurice Johnson into the street with ^to lights, 
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turning them on after starting East on Quebec Place, N. W.; 
that affiant followed said car to 1st & E Sts., X. W., where 
affiant identified himself as a member of the Metropolitan 
Police Force, asking the said Johnson to show his permit, 
and after questioning, admitted he had none. Affiant 
searched the car and found one 5-gallon can of non-tax 
paid alcohol, and said Simon Herson has no license to sell 
alcoholic beverages as provided in the above mentioned 
Act of Congress; that affiant knows that the said Simon 
Herson has been and is engaged in the illicit liquor busi¬ 
ness, and that said alcoholic beverages were manufactured 
for sale, kept for sale or sold contrary to the provisions 
of the District of Columbia Beverage Control Act; and 

Whereas the said member of the Metropolitan Police 
Department prays that a search warrant be issued under 
authority of Section 29 of the District of Columbia Alco- 
holic Beverage Control Act of the Statutes of the United 
States, authorizing him to enter and search all places within 
said premises, and to seize and take into his possession all 
alcoholic beverages manufactured for sale, kept for sale, 
or sold, and any other property designed for use in con¬ 
nection with such unlawful manufacture for sale, keeping 
for sale, or selling in violation of said District of Columbia 
Alcoholic Beverage Control Act; and 

Whereas from the examination of the witnesses orally 
and upon their affidavits I find there is probable cause to 
believe that the foregoing grounds for the application 
exist; 

Now therefore vou are hereby commanded in the name 
and by the authority of the President of the United States 
to enter and search the premises hereinbefore described in 
the day time—at anv time of the dav or night—and to seize 
and take into your possession all alcoholic beverages and 
any other property designed for use in connection with 
such unlawful manufacture for sale, keeping for sale or 
selling, to the end that the same may be dealt with accord- 
ing to law. 

You are also commanded in the event that you seize any 
of the property above described, to give a copy of this war¬ 
rant, together with a receipt for the property so seized, 
specifying it in detail, to the person from whom it is taken 
or in whose possession it is found, or, in the absence of any 
person thereat or therein or in possession thereof to leave 
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a copy of this warrant, together with such receipt as afore¬ 
said, in the place where said property is found and to bring 
said property before me. 

You are further commanded to execute this war rant with¬ 
in ten days from this date and forthwith to majvc return 
thereof to me with a written inventory of the property 
seized by you, made publicly or in the presence of the 
person from whose possession it was taken atid of the 
applicant for the warrant if they are present. 

Witness my hand and seal of my office this 11th day of 
December, 1934. 

NEEDHAM C. TURNA&E, 

[seal.] United States Commissioner in and for the 

District of Columbia. 

15 & 16 United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally ap¬ 
peared George C. Deyoe, who, being by me first duly sworn 
and orally examined, deposes and says that he is a member 
of the Metropolitan Police Department, and that he does 
verily believe from the statements of the hereinafter named 
affiant that alcoholic beverages are being kept for sale and 
sold unlawfully and contrary to the provisions of the Dis¬ 
trict of Columbia Alcoholic Beverage Control Ajct, in the 
District of Columbia, in the premises 3640 Warder St., 
N. W., this being the premises of Simon Herson who did 
unlawfully keep for sale and sell on said premises alcoholic 
beverages contrary — and in violation of the Acjt of Con¬ 
gress approved January 24, 1934, said Act being jan Act to 
control the manufacture, transportation, possession and 
sale of alcoholic beverages in the District of Columbia, con¬ 
trary to the form of the Statute in such case made and pro¬ 
vided, and particularly contrary to Sections 29, 33 and 36 of 
the said District of Columbia Alcoholic Beverage Control 
Act approved January 24, 1934, and against the peace and 
dignity of the United States of America. 

This complaint is supported by the affidavit of William 
McEwen, a witness, which said affidavit is filed! herewith 
and made a part of the record of this ease. 

GEORGE C. DEYOE, 

Member , Metropolitan Police Depart¬ 
ment, of the District of Columbia. 
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Subscribed and sworn to before me this 11th day of 
December, 1934. 


f seal. ] 

i 


NEEDHAM C. TUKNAGE, 
United States Commissioner, 
District of Columbia. 


17 United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally ap¬ 
peared William McEwen, who, after being by me duly 
sworn and examined orally, deposes and says: 

That he is positive that alcoholic beverages are contained 
in the hereinafter mentioned premises within the District of 
Columbia, and that said alcoholic beverages are kept for 
sale, and are sold in violation of the provisions of the Dis¬ 
trict of Columbia Alcoholic Beverage Control Act approved 
January 24, 1934. 

That on, to wit, December 10, 1934 about 8:00 o’clock 

p. m., I entered premises described as 3640 Warder St., 

X. W., occupied by Simon Herson, and saw a Buick Coupe, 

license No. DC-X-1672, listed to Molly Herson, 3640 Warder 

Street, N. W., pull into a built-in garage at said premises, 

and the doors of said garage were dosed; that ten minutes 

later, the doors of said garage were opened, and the said 

Buick was backed out bv one Maurice Johnson into the 

•> 

street with no lights, turning them on after starting East 
on Quebec Place, X. W.; that I followed said car to 1st 
& E Sts., X. WV where as the driver of the Buick, one 
Maurice Johnson, stopped for a red light, I identified my¬ 
self as a member of the Metropolitan Police force, asking 
the said Johnson to let me see his permit; and after ques¬ 
tion, admitted he had none. I asked Johnson for the key 
to the back compartment of the car, and he stated he did 
not have it. When searched at Xo. 1 Precinct, I found the 
keys in his pocket. That upon unlocking the rear compart¬ 
ment of said car, I found one 5-gallon can of alcohol, the 
same being non-tax paid, and said Simon Herson having 
no license to sell alcoholic beverages as provided in the 
above mentioned Act of Congress. That I know that the 
said Simon Herson has been and is engaged in the illicit 
liquor business. 


WILLIAM McEWEX. 
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Subscribed and sworn to before me this lltl| day of 
December, 1934. 

NEEDHAM C. TURNAGE, 

[seal.] United States Commissioner, in and 

for the District of Colombia. 

\ 

i 

18 The Court: I have given this question! careful 
thought and consider the affidavit sufficient, | 

Mr. Hawken: I renew’ the exception taken to the Court’s 
action in over ruling the motion to quash the search war¬ 
rant and for the record mav it be remembered that the 
defendant in his written motion under oath stated that the 
premises searched w’as his dwelling house and ^hat the 
property seized belonged to him. 

The Court: That is so, w T e will consider that it|was his 
dwelling house and that lie possessed the alcohol. 

Deyoe further testified that when he entered the premises 
of the defendant under the search w’arrant that the defend¬ 
ant w’as not at home, that up stairs in a closet l^e found 
sixteen gallons of alcohol bearing no Internal Revenue 
stamps, that shortly thereafter the defendant arriyed and 
said that the alcohol found belonged to him. 

Thereupon the defendant moved the Court to exclude 
the alcohol offered in evidence as being seized under a void 
search w’arrant and that there w’as no probable cause*' 
shown for its issuance, that no evidence of sale w’as alleged 
and that the action taken was in violation of the defendant’s 
constitutional rights. The Court denied this motion and 
the defendant took an exception. 

Thereupon the defendant w’aived the chemical analysis 
of the liquid seized and stipulated that the liquid was 
distilled spirits as charged in the indictment. 

Thereupon the Government announced its case closed. 

Thereupon the defendant by counsel moved th£ Court 
to find the defendant not guilty: for that the Evidence 
offered against him w’as illegally seized under a void search 
warrant, not issued for probable cause. 

The Court denied the motion. 


Whereupon the defendant noted an exception. 

Thereupon the defendant offered no evidence and rested 
his case. 

19 The defendant renewed the motions theretofore 


made and noted exceptions to the Court’s action. 


2—6431a 
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Be it further remembered that the foregoing comprises 
the substance of all the testimony given and all of the pro¬ 
ceedings had in the trial of said cause and that each of the 
several and separate exceptions taken by counsel for the 
defendant to the rulings of the Court in the course of the 
trial of said cause, as hereinbefore set out, and the said 
exceptions were then and there separately and severally 
duly noted upon the minutes of the Justice at the trial, 
and counsel for the defendant then and there prayed the 
Court to sign this bill of exceptions, to have the same force 
and effect as if each of the said exceptions had been sep¬ 
arately and severally set forth in a separate bill of excep¬ 
tions, and at the request of counsel for the defendant the 
same is accordingly signed and sealed and made a part of 
the record in this cause now for then, this 27th day of 
March, 1935. 

JESSE C. ADKINS, 

Justice. 

20 Endorsed on cover: District of Columbia Supreme 
Court. No. 6431. Simon Herson, Appellant, vs. 
United States of America. United States Court of Appeals 
for the District of Columbia. Filed Mar. 6, 1935. Henry 
\V. Hodges, Clerk. 
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v. 
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BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

: 

The defendant, appellant in this Court, was arrested 
on the 11th day of December, 1934, after his dwelling 
house had been searched under the search warrant 
complained of herein (record page 13) and charged 
with the possession of distilled spirits the containers 
of which did not evidence payment of internal revenue 
tax. The search warrant was issued on the lltlt day 
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of December, 1934, upon the affidavit of 'William Mc- 
Ewen, a member of the Metropolitan Police Force 
(page 16), in which it is stated that Officer McEwen 
while obserying the dwelling house of the appellant, saw 
an automobile drive into and emerge from a built-in 
garage at his residence; that he and the other officer 
with him followed the automobile for several miles 
and there arrested the driver, a colored man named 
Johnson, for not exhibiting a driver’s permit; took 
him to the station house and there searched him and 
with a key taken from his pocket opened the automo¬ 
bile and found in the rear compartment thereof a five- 
gallon can of alcohol. The affidavit also states that the 
automobile was listed in the name of Mollie Herson 
and that Simon Herson, the appellant, had been and 
was engaged in the illicit liquor business. 1 

Upon these facts the search warrant in this case 
was issued. 

It will be noted that the affidavit and search warrant 
state that the affiants, the arresting officers, are posi¬ 
tive that alcoholic beverages are contained in appel¬ 
lant’s premises and that they are kept for sale and are 
sold in violation of the provisions of the District of 
Columbia Beverage Control Act, while, as a matter of 
fact, the facts of this case would not lead a person of 
reason and caution to come to that conclusion. It is 
submitted that the search warrant and affidavit are 
totally lacking in sufficient legal probable cause. 

ARGUMENT. 

Three assignments of error are set forth in the rec¬ 
ord (page 10), as follows: 

1. The Court erred in overruling the motion to 
suppress the evidence. 


2. The Court erred in overruling the motion to 
quash the search warrant. 

3. The Court erred in denying the motion to 
adjudge the defendant to be not guilty. 

These errors may all be treated together since they 
are all based upon the question of probable cause, 
which is the only question involved in this appqal. 

The question of probable cause is one which m|ist be 
determined by the facts of each particular case hnd it 
is respectfully submitted that the facts of this cise do 
not furnish sufficient evidence to support such a con¬ 
tention. 

It will be noted that the arresting officer in his affi- 
davit stated that during the whole time he had known 
the defendant, the latter had been engaged in the ille¬ 
gal whiskey business, while in his testimony befoire the 
Court he stated that the defendant was reputed to be 
so engaged. No evidence of such fact or reputation 
was produced or required and, certainly, this mere 
statement is not sufficent evidence upon which to se¬ 
cure the issuance of a search warrant, nor did thfe fact 
that the arresting officers knew or had reason to be¬ 
lieve that the defendant had been previously engaged 
in the illegal whiskey business justify them in Reliev¬ 
ing that because an automobile, driven by someone 
other than the defendant and seen coming froija the 
defendant’s garage contained whiskey belonging to the 
said defendant. The fact that such officers diji not 
arrest the driver of such car immediately rather than 
follow him to a stop and ask for his permit is conclu¬ 
sive that sufficient probable cause did not exist even 
in their own imagination. It is further contended that 
the fact that the driver was unable to produce 0 per- 
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mit did not justify them in taking from him his keys, 
searching the car and using the evidence so seized as a 
means of searching defendant’s home. 

There can be no doubt that the officers followed the 
automobile in the hope that the driver would create 
some reason for making an arrest and had he produced 
his driver’s permit when requested to do so, there can 
be no further doubt that the same proceeding would 
have been followed and the search warrant issued. 

The authorities in support of this question are far 
too numerous to set forth in this brief, but the lead¬ 
ing cases on this point, which are believed to be con¬ 
trolling here, are the following: 

Ilerchkowitz v. United States, 65 Fed. (2nd Ed.)> 
920; 

Grau v. United States, 287 U. S. 124; 

AgneUo v. United States, 269 U. S. 20; 

Giles v. United States, 284 Fed. 208; 

Wagner v. United States, 8 Fed. (2nd Ed.), 581. 

It is respectfully submitted that it is clearly apparent 
that sufficient probable cause did not exist for the is¬ 
suance of the search warrant in this case and that the 
lower Court committed error in refusing to quash the 
search warrant and suppress the evidence seized there¬ 
under and find the appellant not guilty; and that the 
finding of the lower Court should be reversed by this 
Honorable Court. 

Respectfully submitted, 

H. F. Hawken, 

Attorney for Appellant. 
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STATEMENT OF FACTS 

On December 10, 1934, police officers Deyoe and 
McEwen were near premises, 3640 Warder Street 
NW., occupied by the appellant, Herson. This 
time they saw a Buick automobile driven into a 
built-in garage at said premises and the garage 
doors closed. A few minutes later the garage doors 
were opened again and the same automobilb was 
backed from the garage into the streets and cjriven 
away. Police officers followed for some distance,., 
and at First and E Streets NW., this Buick auto¬ 
mobile, driven by one Morris Johnson, had stopped, 
at a stop sign and when requested by the jpolice 

11248—35 (1) 



2 


officers was unable to furnish an operator’s permit. 
He was placed under arrest. At the police station, 
upon being searched, the keys to the automobile 
were taken by the police and in the rear compart¬ 
ment of the automobile there was discovered a five 
gallon container of alcohol, upon which the tax 
was unpaid. The next day these facts were sub¬ 
mitted to the United States Commissioner, who 
thereupon issued a search warrant for 3640 
Warder Street NW. These facts are substantially 
set forth in the affidavit attached to the search 
warrant and the search warrant (R. 13, 14, 15, 16, 
17). On execution of the search warrant there was 
found at these premises sixteen gallons of alcohol, 
none of the containers of which bore the necessary 
internal revenue stamps. The defendant admitted 
his ownership of the property so seized (R. 17). 

ARGUMENT 

Prior to the trial, appellant moved to quash the 
search warrant and suppress the evidence upon the 
ground that no probable cause was set forth in the 
affidavit accompanying the search warrant, and at 
the trial objected to the admission in evidence of the 
search warrant and the liquor seized under author¬ 
ity thereof, all upon the ground that there was not 
sufficient facts creating a probable cause to justify 
the issuance of the search warrant. 

The affidavit upon which the search warrant is 
issued should disclose a sufficient basis in fact to 
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justify the issuance of the warrant. Siden v. 
United States, 9 Fed. (2d) 241. j 

It is contended by the appellee that the facts are 
sufficient to support the issuance of the warrant. 
It is, of course, difficult to present authority identi¬ 
cal in point of fact; each case is to be considered 
upon its own merits, applying the tests laid down by 
the Supreme Court. See Dumbra v. United States, 
268 U. S. 441, where the court said: j 

In determining what is probable cause we 
are not called upon to determine whether the 
offense charged has, in fact, been comffiitted. 
We are concerned only with the question 
whether affiant had reasonable grounds at 
the time of his affidavit and the issuance of 
the warrant for the belief that the la^v was 
being violated on the premises to be searched; 
and if the apparent facts set out in tlje affi¬ 
davit are such that a reasonably discreet and 
prudent man would be led to believ^ that 
there was a commission of the offense 
charged, there is probable cause justifying 
the issuance of a warrant. 

i 

The attention of the court is also directed to the 
affidavit upheld in Steele v. United States, 267|U. S. 
500. See also Shields v. United States, 58 Appeals 
D. C. 215, 218; Shore v. United States, 60 Appeals 
D. C. 177; Maynard v. United States, 23 Fed. (2d) 
141; and Boehm v. United States, 6 Fed. (2d) 497. 

The attention of the court is particularly di¬ 
rected to the case of Beale v. United States, No. 
6405, decided June 17, 1935, in which the action of 
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the lower court sustaining a search very similar to 
the present one was upheld by this court. 

, CONCLUSION 

For the reasons above stated it is submitted that 
the judgment of the lower court should be affirmed. 
Respectfully submitted. 

* Leslie C. Garnett, 

United States Attorney, 

Irvin Goldstein, 

Assistant United States Attorney, 

* Attorneys for Appellee. 
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